CALI FORNI A STATE PERSONNEL BQARD
Date of I|ssue: August 1, 1990
MEMO TO  ALL STATE AGENCI ES AND EMPLOYEE ORGANI ZATI ONS

SUBJECT: Refusing to Appoint a Person Who Has Accepted an O fer
of a Position

On occasion, after an individual has accepted an offer of

appoi ntnment, sonething is discovered or occurs prior to the
agreed upon start date that makes the appointnent inpractical or
illegal. Before a decision not to appoint the individual is
made, the appointing power or his or her designee should consult
with the departnental personnel analyst in the Affirmative Action
and Merit Oversight D vision (AAMOD). Consideration nust be
given to what, if any, actions the person took (e.g., quit a job)
as a result of relying on the offer, as well as the circunstances
t hat make the appoi ntnent inpractical, before deciding upon a
course of action. |In addition, the affected individual should be
notified as soon as possible that there is a problemin order
that he/she may take, or refrain fromtaking, actions in order to
mnimze the inpact of a decision not to appoint. The purpose of
this meno is to identify the considerations in resolving these
situations and offer suggestions that will avoid or mtigate

t hem

Many t hings coul d happen between the tine an offer of appointnment
has been accepted and the agreed upon start date which m ght

warrant not appointing the individual. The follow ng are sone
exanpl es:

1. The Governor inposes a hiring freeze.

2. A person with a mandatory right of return to the cl ass

of appoi ntnment nust be reinstated and there are no
ot her vacancies in the class.

3. The person who made the offer failed to obtain required
approvals fromthe departnental Cvil Rights, Budget,
and/ or Personnel O fices.

4, | nformati on about the offeree is discovered that
i ndicates that he/she is unsuited for the position.

5. It is discovered that the of feree does not have the
required civil service eligibility (e.g., offeree does
not possess the mninmum qualifications; offeree's
class, fromwhich transfer is to occur, is not at
substantially the sane | evel as the class of intended
appoi ntnent; or, offeree is not reachable on the
enpl oynent |ist).

6. It is discovered that while the of feree possesses the



required civil service eligibility, a process required
by law to be conpleted prior to appoi ntnent has not
been conpleted (e.g., psychol ogi cal screening or
background investigation for a peace officer position).

Whet her a departnent should refuse to appoint soneone after that
person has accepted an offer of a position will depend on the
circunstances. The following five points should be taken into
consideration prior to arriving at a deci sion:

1

|f, after being offered a position, an individual
agrees to cone to work under the conditions specified
in the offer and the departnent refuses to put the
person to work, a court could conclude, based on
contract law, that the departnent nust either (a) place
the person in the position; or (b) as a m ni rum and
dependi ng on the circunstances, conpensate the person
for any financial loss incurred as a result of that
person's reliance on the offer.

If, prior to the person's entering upon the duties, it
is found that the person does not have the required
civil service eligibility, a departnment is not
obligated or permtted by |law to appoint the person
but, as noted above, mght be liable for any financi al
loss incurred as a result of the person's reliance on
the offer. In response to an appeal from an individual
or a request froma departnent, in cases of extrene
hardship or equity, the five-nenber Personnel Board has
aut hori zed an appoi nt nent when an indivi dual does not
possess all of the required civil service eligibility.

If, prior to the person's entering upon the duties, it
is found that the position is not lawfully authorized
(e.g., not in the budget), the State m ght not be
obligated or permtted by |law to appoint the person.
Whet her a position is lawfully authorized requires an
exam nation of the applicable statutory or regul atory
constraints. If it is clear fromthese constraints

t hat an appointment would be in violation of law, the
departnment is not permtted by law to appoint the
person but again mght be liable for any financial |oss
incurred as a result of the person's reliance on the
of fer.

It may be appropriate for departnments to refuse to
appoint an offeree prior to the person entering upon
the duties when such refusal is clearly in the best
interest of the State. For exanple: (1) the person is
not acceptable, based on substantial newy acquired
information; (2) the person who made the offer was not
aut hori zed to do so and appropriate approvals are
denied for significant reasons; or (3) required hiring
cl earances, such as fromthe Cvil R ghts Ofice, were



not obtained and are withheld for significant reasons.
However, refusal to appoint someone for such reasons
could be overturned in court. For exanple, in the case
of an offer by an unauthorized person,a court could
consi der whether the offeree reasonably could believe
that the offer was legitimate. |[If, based on such
reasonabl e belief, the offeree acted in reliance on the
offer to his/her detrinent, a court, as a renedy, could
order the appointnment or, as a mninmum order
conpensation for the financial |oss.

Every effort should be nmade by a departnent to provide
a renmedy, up to and including an appoi ntnment, that
mtigates the severity of any hardship that m ght have
been incurred as a result of the person's reliance on
the offer. However, as noted above, if it has been
determ ned that the person does not have the required
civil service eligibility, appointnent of the person
can be acconplished only through authorization by the
five-nmenber Personnel Board. Such authorization wll
be provided only in cases of extrene hardship.

The best way to prevent problens of the type discussed in this
menmo i s through the use of effective departnental appointnent
policies and procedures. As a mninmm these procedures shoul d
i ncl ude the foll ow ng:

1

An identification of the approvals that are required
before a job offer can be nmade (e.g., Personnel and
Budget O fices).

An enphasis on the need to make offers contingent on
medi cal approval and any ot her required approval s or
processes (e.g., background investigations for peace
of ficer positions) that do not occur prior to the

of fer.

An expl anation of the DFEH regul ati ons concerni ng pre-
enpl oynent inquiries wth enphasis on questions
concerning an individual's physical or nedical
condition (Section 7294.0).

A requirenent that a decision not to appoint an

i ndi vi dual who has accepted an offer of enploynent be
communi cated to the individual at the earliest possible
time so that any potential |osses or problens can be
mtigated.

A requirenent that the hiring procedures be
communi cated directly to those individuals with
responsibility for filling vacanci es.

Regar dl ess of whet her appoi nt nent docunents have been processed

or all

t he necessary approval s have occurred, an appoi ntnent



occurs when an individual enters upon the duties follow ng an

of fer and acceptance. That person has an appoi ntment and can not
be involuntarily renoved fromthat appointnent except by those
means provided by law (e.g., adverse action, rejection from
probation, layoff, nedical termnation, etc.). This includes
appoi ntnents where it is discovered that the person does not have
the required civil service eligibility; such appointnents can be
term nated (voided) only through Personnel Board staff action.

| f you have any questions about this nenorandum please contact
your departnental AAMOD anal yst.
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